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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1943. 


No. 8630. 


ROBERT J. MAGHAN, JR., APPELLANT, 

VS. 

BOARD OF COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA, JOHN RUSSELL YOUNG, COMMISSIONER 
OF THE DISTRICT OF COLUMBIA, EDWARD J. KELLY, 
MAJOR AND SUPERINTENDENT OF POLICE, 

APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District 
Court of the United States for the District of Columbia 
granting appellees’ motion for summary judgment (Ap- 
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pellant’s Appendix—page 13). Appellant had filed com¬ 
plaint for injunction (Appellant’s Appendix—page 1). 
Notice of appeal was filed November 16th, 1943. 

STATEMENT OF FACTS. 

This is an appeal from judgment of the District Court 
granting appellees’ motion for summary judgment. The 
Appellant Robert J. Maghan, Jr., who had been a police 
officer for over eighteen years filed complaint in District 
Court on October 28th for an injunction. The complaint 
sought to compel the appellees to accord him a hearing 
before he was demoted in the Police Department. 

The Appellant entered the service of the District of 
Columbia on July 1st, 1925, in the capacity of private 
in the Metropolitan Police Department and was later ad¬ 
vanced to the rank of detective-sergeant. The complaint 
set forth that a statement was released to the press by 
either the Appellee John Russell Young or the Appellee 
Edward J. Kelley to the effect that appellant had been 
demoted to the rank of private. The article appeared in 
a Washington newspaper on the evening of October 26th, 
1943, and the demotion was to be effective November 
1st, 1943. No reason for the demotion was given other 
than the statement “for the good of the service.” Ap¬ 
pellant had received no official notice of any disciplinary 
action taken against him. The demotion carried with it 
a reduction in salary to the extent of six-hundred dollars 
a year and that the demotion if allowed to stand would 
work an irreparable injury to the appellant in that at 
the time the complaint was filed, appellant was eligible 
for promotion to the rank of Lieutenant, and if the demo¬ 
tion order was carried into effect and the appellant re- 
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duced to the rank of private and later attained his rank 
at that time—that of detective-sergeant—appellant would 
have to wait a period of three years before becoming 
eligible for promotion to the rank of Lieutenant. 

The appellant in his complaint took the position that 
he was entitled to a hearing and that such a hearing 
must be consistent with due process of law in that he 
should be apprised of the statement of accusations against 
him, be permitted to confront his accusers and to cross- 
examine them, to offer testimony in his own behalf and 
to be represented by counsel. Appellant set forth in the 
complaint that the existing provisions of the District of 
Columbia Code, Section 121, Title 4, D. C. Code (1940 
Edition), and Section 122, Title 4, D. C. Code (1940 Edi¬ 
tion), required a hearing before being disciplined. 

At the time the complaint was filed, appellant also 
filed a motion for a temporary restraining order and per¬ 
sonal service was had on each appellee. A hearing was 
set for 1:30 p. m. October 28th and the appellees through 
their counsel appeared in Court after having first filed 
an answer to the complaint. The appellees took the posi¬ 
tion that appellant’s advancement to the rank of detective- 
sergeant was one within the discretion of the District of 
Columbia Commissioners, and that he could be demoted 
without a hearing. The appellees set forth in their an¬ 
swer that the prevailing rules and regulations for the gov¬ 
ernment of the Metropolitan Police Force of the District 
of Columbia, adopted and issued by the Commissioners 
of the District of Columbia, set forth the manner in which 
privates are advanced to the rank of detective-sergeant. 
It is significant to keep in mind that in this same section 
of the so-called “Police Manual” on which the appellees 
rely, provides as follows: 
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“Section 11: The duration of an officer’s assign¬ 
ment to the detective bureau shall be dependent upon 
the quality of such officer’s work while so assigned” 
(Appendix—page 9). 

When the hearing on the motion for a temporary re¬ 
straining order was heard before Judge Letts, consider¬ 
able stress was made of this particular section. Judge 
Letts took the matter under advisement and granted a 
motion for temporary restraining order (Appellant’s Ap¬ 
pendix—page 10). On November 3rd, 1943, Judge 
Gcldsborough denied motion for preliminary injunction 
and dissolved the temporary restraining order (Appendix 
—page 12). A motion for summary judgment was filed 
by appellees accompanied by affidavit of Harvey G. Calla¬ 
han which set forth that the advancement of appellant to 
the rank of detective-sergeant was one within the dis¬ 
cretion of the District of Columbia Commissioners. The 
appellant filed opposition to motion for summary judg¬ 
ment and annexed to said motion affidavit of appellant 
which set forth that the United States Civil Service Com¬ 
mission recognized no distinction in the status of appel¬ 
lant as a sergeant as compared with the tenure and status [ 
of a sergeant who acquired that rank by virtue of the 
ordinary Civil Service examination. And the affidavit 
further set forth that under prevailing Civil Service regu¬ 
lations a police officer who has been promoted to detec¬ 
tive-sergeant by virtue of the quality of his work, may, 
after serving three years as detective-sergeant, take the 
Civil Service examination for the rank of lieutenant pro¬ 
viding he has completed nine years of service with the 
Metropolitan Police Department (Appendix—pages 15-17). 
This motion for summary judgment was argued and 
granted by Judge Bailey (Appellant’s Appendix—page 







18). The order granting motion was signed on Novem¬ 
ber 15th. However, before the order was signed, a mo¬ 
tion in arrest of judgment had been filed but same was 
overruled by Judge Bailey (Appendix—page 17). This 
appeal followed. 

ISSUES INVOLVED. 

1. Whether a police officer having Civil Service 
status can be demoted without a hearing in the face of 
existing law and prevailing Police Department regula¬ 
tions. 

2. Whether the Trial Judge was in error in granting 
the motion for summary judgment and involved in this 
same point is the proposition as to whether the complaint 
and answer and pleadings did not raise a genuine issue of 
fact requiring a full hearing on the merits. 

3. Whether the Trial Judge was in error in not pass¬ 
ing on the constitutional questions involved and in not 
requiring findings of fact and conclusions of law. 

STATUTES INVOLVED. 

Section 121, Title 4, District of Columbia Code (1940 
Edition), provides: 

“Said Commissioners, in addition to the powers 
vested in them by law, are also hereby authorized 
and empowered to make, modify and enforce under 
such penalties as they may deem necessary all need¬ 
ful rules and regulations for the proper government, 
conduct, discipline and good name of said Metropoli¬ 
tan Police force * * * provided further that charges 
preferred against any member of said police force to 
the trial board or boards hereinafter provided for 
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may be altered or amended, in the discretion of such 
trial board or boards, at any time before final action 
by such board or boards, under such regulations as 
the Commissioners may adopt, provided the accused 
have an opportunity to he heard thereon” (Italics 
ours) (31 Statutes 819, Chap. 623). 

Section 122, Title 4, D. C. Code (1940 Edition), pro¬ 
vides: 

“The said Commissioners are also hereby author¬ 
ized and empowered to create one or more trial board 
or boards to be composed of such number of persons 
as said Commissioners may appoint thereto, for the 
trial of the officers and members of said police force; 
and said Commissioners are hereby also authorized 
and empowered to make and amend rules of procedure 
before such trial board or boards and to change or 
abolish any such trial board or boards as they may 
deem proper; and the findings of such trial board or 
boards shall be final and conclusive unless appeal 
in writing therefrom is made within five days to the 
Commissioners of the District of Columbia, the hear¬ 
ings on appeal to be submitted either orally or in writ¬ 
ing, and the decision of the said Commissioners thereon 
shall be final and conclusive.” 

Sections 1, 2 and 11, Chapter 22 of the Rules and 
Regulations for the Government of the Metropolitan Po¬ 
lice Force of the District of Columbia, adopted and issued 
by the Commissioners of the District of Columbia, pro¬ 
vide as follows: 

“Section 1. There shall be assigned to the de¬ 
tective bureau for special service in the prevention 
and detection of crime such number of privates as 
may be directed by the major and superintendent of 
police and authorized by law, and privates so assigned 
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shall, upon approval by the Commissioners of the 
District of Columbia, receive such additional com¬ 
pensation as may be provided by law for privates 
so assigned, and during the period of such assign¬ 
ment shall be designated as detective sergeants, and 
in all matters relating to their duties in connection 
with such assignment shall be obeyed and respected 
as sergeants. 

“Section 2. Assignments to the detective bureau 
of privates for special service in the prevention and 
detection of crime shall be made on the recommenda¬ 
tion of the major and superintendent and approval 
of the Commissioners of the District of Columbia, and 
may, without formal hearing, be relieved of such as¬ 
signment upon recommendation of the major and su¬ 
perintendent and approval of the Commissioners of 
the District of Columbia. 

******* 

“Section 11. The duration of an officer’s assign¬ 
ment to the detective bureau shall be dependent upon 
the quality of such officer’s work while so assigned.” 

Rule 56(b), Rules of Civil Procedure: 

“A party against whom a claim, counterclaim, 
or cross-claim is asserted or a declaratory judgment 
is sought may, at any time, move with or without 
supporting affidavits for a summary judgment in his 
favor as to all or any part thereof.” 

Rule 56(c), Rules of Civil Procedure: 

“The motion shall be served at least 10 days be¬ 
fore the time specified for the hearing. The adverse 
party prior to the day of hearing may serve oppos¬ 
ing affidavits. The judgment sought shall be ren¬ 
dered forthwith if the pleadings, depositions, and ad¬ 
missions on file, together with the affidavits, if any, 
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show that, except as to the amount of damages, there 
is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a mat¬ 
ter of law.” 

SUMMARY OF ARGUMENT. 

1. The appellant under the Fifth Amendment to the 
Constitution of the United States was entitled to notice 
and hearing before he could be demoted. Under the pro¬ 
visions of the District Code already referred to and the 
applicable provisions of the so-called “Police Manual” he 
was also entitled to notice and hearing. 

2. The Court was in error in granting motion for 
summary judgment in that the issues raised a genuine 
issue of fact which could be determined only by a full 
hearing. 

3. The Judge granting the motion for summary judg¬ 
ment and the Judge refusing preliminary injunction was 
in error in not requiring findings of fact and conclusions 
of law. 
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ARGUMENT. 

Appellant Was Denied Due Process of Law. 

We contend that before appellant could be disciplined, 
punished or demoted, he was entitled to be heard. We say 
that in view of the due process clause of the Constitution 
and existing statutes and prevailing Police Department ' 
regulations that appellant could not be demoted without 
notice and hearing. This vital protection is so much an 
essential part of our system of jurisprudence that a cita¬ 
tion of cases would seem to be unnecessary. However, 
we will list only a few. In the case of Hamrick v. Bryan, 
21 Fed. Supp. 392, the Court said: 

“Due process requires that every person shall 
have protection of his day in court and opportunity 
to be heard.” 

In People v. Niesman, 190 N. E. 668, 356 Ill. 322, the 
Court said: 

“Due process of law requires that every man shall 
have protection of his day in court and benefit of 
general law, which hears before it condemns, and 
proceeds, not arbitrarily but upon inquiry, and ren¬ 
ders judgment only after trial, so that every citizen 
shall hold his life, liberty, property, and immunities 
under protection of general rules which govern so¬ 
ciety.” 

In Corsicana Hotel Co. of Texas v. Kell, 66 S. W. 2d 
760, the Court said: 

“Right to day in court, of notice and privilege 
of being heard before judgment is of essence of ‘due 
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process’ and litigant aggrieved by violation thereof 
is entitled to review.” 

In San Jose Ranch Co. v. San Jose Land and Water Co., 
58 Pac. 824, 126 Calif. 322, the Court said: 

“It is the right of every person before he can be 
deprived of his property to have a trial according to 
law, to have the same character of trial given by the 
same established rules of evidence and procedure as 
are applied in other cases under similar conditions.” 

In the case of Simpson v. Stanton, 193 S. E. 64, the 
Court said: 

“The due process of law guaranteed by State and 
Federal Constitutions, when applied to court pro¬ 
cedure, requires both notice and right to be heard. 
Const., Art. 3, 10; Const. U. S. Amends., 5, 14. The 
essential elements of ‘due process of law’ are notice, 
and an opportunity to be heard and to defend in an 
orderly proceeding adapted to the nature of the case. 
In fact one of the most famous and perhaps the most 
often quoted definition of due process of law is that 
of Daniel Webster in his argument in the Dartmouth 
College case, in which he declared that by due proc¬ 
ess of law was meant a law which hears before it 
condemns; which proceeds upon inquiry, and renders 
judgment only after trial. Somewhat similar is the 
statement that it is a rule as old as the law that no 
one shall be personally bound until he has had his 
day in court, by which is meant, until he has been 
duly cited to appear, and has been afforded an oppor¬ 
tunity to be heard. Judgment without such citation 
and opportunity wants all the attributes of a judicial 
determination; it is judicial usurpation and oppres¬ 
sion, and can never be upheld where justice is fairly 
administered.” 
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In the case of Dodge v. Detroit Trust Co., 2 N. W. 2d 
509, 300 Mich. 575, the Court said: 

“Denial of ‘due process of law’ is the failure to 
observe that fundamental fairness essential to the 
very concepts of justice, and due process is merely 
the embodiment of the English sporting idea of fair 
play.” 

In the case of Anderson v. Commercial Credit Co., 101 
Pac. 2d 367, 11 Mont. 333, the Court said: 

“ ‘Due Process of Law’ is not confined to judicial 
proceedings, but extends to every case which may 
deprive a citizen of life, liberty, or property, whether 
the proceeding be judicial, administrative, or execu¬ 
tive in its nature.” 

Before concluding this point on the appeal it seems 
permissible to inquire why appellees would obpject to a 
hearing. If they were justified in their acts then the ac¬ 
tion taken by them would be vindicated at a hearing and 
the law would be fully complied with. Certainly, appel¬ 
lant has nothing to fear from a hearing and nothing to 
conceal. 

There Should Have Been a Hearing on the Merits in 

District Court. 

It is our understanding of Rule 56 of the Rules of 
Civil Procedure that summary judgment cannot be granted 
unless there is no controversial matter and no genuine 
issue of fact. The pleadings will show that the appellant 
steadfastly maintained that he held the rank of detective 
sergeant with the approval of the Civil Service Commis¬ 
sion and insofar as the Civil Service Commission was 
concerned no distinction was recognized as to his status 
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and tenure as compared or contrasted with the status and 
tenure of a sergeant who had acquired that rank by virtue 
of a Civil Service examination. If that was so, then there 
should have been a full hearing on the merits in District 
Court to dispose of that contention. This Court in Miller 
v. Miller, 74 App. D. C. 216, 122 F. 2d 209, said: 

“To justify summary relief, the court must be 
convinced that the issue is not genuine, but feigned, 
and that there is in truth nothing to be tried.” 

In the case of Loughman v. Braun, 43 Fed. Supp. 315, 
the Court said: 

“In order to entitle one to summary judgment 
under this rule because of lack of substantial issues 
requiring trial it must appear that, under all of the 
established facts, the party in whose favor the motion 
is made is entitled to prevail because there is no is¬ 
sue which would justify the taking of testimony.” 

In the case of Meikle v. Timken-Detroit Axle Co., 44 
Fed. Supp. 460, the Court said: 

“Where disputed matters of fact are involved, 
and the parties are unable to develop a record by ad¬ 
missions of facts and responses thereto, interroga¬ 
tories and particulars, upon which the court can de¬ 
cide such issues, motions for summary judgments 
cannot be looked upon with favor.” 

In the case of Dairy Engineering Corporation, Ltd., v. 
De-Raej Corporation, 1 F. R. D. 679, it was said: 

“A summary judgment should never be given 
until the facts are clear and undisputed and if there 
is a controversy on a factual question, judgment 
should be withheld until proof has been made.” 
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We say, therefore, that District Court should have 
permitted the matter to proceed to a hearing on the merits. 

Findings of Fact and Conclusions of Law Should Have 
Been Made by District Court. 

Rule 52(a), Rules of Civil Procedure, provides: 

“In all actions tried upon the facts without a 
jury, the court shall find the facts specially and state 
separately its conclusions of law thereon and direct 
the entry of the appropriate judgment; and in grant¬ 
ing or refusing interlocutory injunctions the court 
shall similarly set forth the findings of fact and con¬ 
clusions of law which constitute the grounds of its 
action. * * 

While it is true that the rule does not specifically 
state that findings of fact and conclusions of law are re¬ 
quired when a matter is terminated by entry of summary 
judgment, yet in a case such as this where the Court 
failed to pass upon the constitutional issues involved it 
is believed that the Court should have signed findings 
of fact and conclusions of law. There can be no question 
that the law specifically requires that an order granting 
or refusing an interlocutory injunction does require find¬ 
ings and conclusions of law. It may be that appellees 
will contend that the memorandum signed by Judge Golds- 
borough on November 3rd, 1943, disposes of this point. 
We say it does not suffice. We say the reasoning an¬ 
nounced in that memorandum shows the necessity for a 
continuance of the preliminary injunction and the neces¬ 
sity of a hearing on the merits. We quote now from part 
of that memorandum: 

“But the Court is clear that the Court has no 
power—the Court would be usurping the power—to 
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grant a preliminary injunction in the face of the un¬ 
contradicted statement that the plaintiff was a ser¬ 
geant simply by virtue of the special provisions of the 
statute providing that the privates may be appointed 
to do this duty for criminal prevention as detective 
sergeants and that there has been no promotion in 
this case to sergeant under the provisions of the Civil 
Service. Of course, the bill does not state that, but 
the answer does, and in argument counsel for plain¬ 
tiff does not deny plaintiff had such appointment.” 

We believe it would take no citation of authorities to 
show this Court that whatever statement is made in argu¬ 
ment of counsel that that does not alter the legal record. 
The reasoning announced by the Judge, clearly demon¬ 
strated the necessity for a hearing on the merits and a 
continuance of the preliminary injunction. 

In the case of Shannon v. Retail Clerks, 128 F. 2d 553, 
it was held: 

“Rule 65 following section 723c of this title that 
every order granting injunction shall set forth the 
reasons for issuance and this rule that in granting 
interlocutory injunction court shall set forth findings 
of fact and conclusions of law are ‘mandatory’.” 

In U. S. Aluminum Co. o/ America, 2 F. R. D. 224, 
we find this: 

“The District Court was without authority to dis¬ 
pense with the findings of fact or conclusions of law 
in nonjury equity case required by this rule, in order 
to obey the rule as construed by Supreme Court that 
findings must be made and conclusions stated on all 
issues in the case, regardless of contents of District 
Court’s oral opinion.” 
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In the case of Pen-Ken Oil & Gas Corporation v. War- 
field Natural Gas Co., 2 F. R. D. 355, it was held: 

“A court in ruling upon motion for a summary- 
judgment was required to make detailed findings of 
fact only on the record as it stood at time motion was 
filed and not on matters presented by record subse¬ 
quent to filing of motion.” 

In the case of Mayo v. Lakeland Highlands Canning 
Co., 309 U. S. 310; 84 L. Ed. 774; 60 S. Ct. 517, it was held: 

“Fair compliance with this rule is of the highest 
importance to proper review of court’s action in grant¬ 
ing or refusing preliminary injunction.” 

We say in view of the above that both Judge Bailey 
and Judge Goldsborough should have signed findings of 
fact and conclusions of law. 

Before concluding appellant desires to state that by 
referring to the petition to reinstate or maintain status 
quo pending determination of appeal filed in this Court 
on November 16th, 1943, it was pointed out that the ap¬ 
pellees engaged in a race with the law and without wait¬ 
ing for Judge Bailey to sign an order granting the mo¬ 
tion for summary judgment and without waiting for this 
Court to pass upon this appeal—and after appellees had 
full knowledge that application would again be made to 
this Court for restoration of the status quo —carried the 
unlawful demotion order into effect and notified the ap¬ 
pellant on November 10th, that on Armistice Day, Novem¬ 
ber 11th—the appellant would be demoted to the rank of 
private and shorn and divested of his status as a detective 
sergeant and assigned to duty in the Traffic Division of 
the Metropolitan Police Department on and after Armis¬ 
tice Day, 1943. It is also significant that in spite of the 
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restraining order issued by Judge Letts, the demotion or¬ 
der which had been stayed, was made retroactive to 
November 1st, 1943. Appellant says that this action on 
the part of the appellees is in direct violation of the opin¬ 
ion of the Supreme Court of the United States in the case 
of Jones v. Securities and Exchange Commission, 298 U. S., 
page 1, with particular reference to pages 13 to 17. 

CONCLUSION. 

In view of what has been said, we say that the motion 
for preliminary injunction was wrongfully denied and 
that the order of Judge Bailey granting the motion for 
summary judgment was in error and should be reversed 
and the restraining order granted by Judge Letts con¬ 
tinued in effect. 


James J. Laughlin, 
National Press Building, 
Washington, D. C., 
Counsel for Appellant. 
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APPENDIX TO BRIEF. 


Complaint for Injunction. 

The complaint of Robert J. Maghan, Jr. shows unto 
the Court as follows: 

1. He is a citizen of the United States, a resident 
of the State of Virginia and an employee of the District 
of Columbia and brings this suit in his own right. 

2. The Defendant, Board of Commissioners of the 
District of Columbia, is the governing body of the District 
of Columbia provided for by Act of Congress. 

3. The defendant, John Russell Young, is a Commis¬ 
sioner of the District of Columbia and has supervisory 
powers over the Metropolitan Police Department. 

4. The defendant, Edward J. Kelly, is the Major and 
Superintendent of Police and in charge of the Metropolitan 
Police Department of the District of Columbia. 

5. The plaintiff entered the service of the District 
of Columbia on July 1, 1925 in the capacity of private in 
the Metropolitan Police Department and has been since 
that time employed in the Metropolitan Police Depart¬ 
ment and now holds the rank of detective-sergeant. 

6. Plaintiff says unto the Court that in the Metro¬ 
politan Police Department, where a police officer com¬ 
pletes his probationary period of employment, certain pro¬ 
tective rights accrue to him before he can be disciplined 
or punished for any misconduct in office, and this protec¬ 
tion includes a notice to him of the charges made against 
him and a right to hearing before an unbiased and im¬ 
partial trial board, with the opportunity to have assist- 
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ance of counsel, the right to confront his accusers and to 
cross-examine the witnesses against him and to produce 
witnesses in his own behalf or, in other words, he is en¬ 
titled to the commonly-accepted theory of due process of 
law. 

7. Plaintiff says unto the Court that a statement 
was released to the press by either the defendant Young 
or the defendant Kelly or both to the effect that the plain¬ 
tiff had been demoted to the rank of private, effective 
November 1, 1943. Plaintiff says that this notice appeared 
in the Washington Star on the evening of October 26, 1943 
and in the Washington Post on the morning of October 
27, 1943. According to the statement appearing in the 
public press, no reason for the demotion was given other 
than the phrase “for the good of the service.” Plaintiff 
says unto the Court that he has received no official no¬ 
tice of any disciplinary action taken against him. 

8. Plaintiff says unto the Court that if the disciplin¬ 
ary measures—taken without due process of law—and 
taken in defiance of the prevailing practice in the Metro¬ 
politan Police Department are permitted to stand that it 
will not only mean a reduction in salary to the extent of 
$600.00 a year but will work an irreparable injury in his 
right to promotion in the Metropolitan Police Department. 
At the present time, plaintiff is eligible for promotion to 
the rank of lieutenant. If the unlawful order—as related 
in the public press—is carried out, the plaintiff is reduced 
to the rank of private and after again attaining his present 
rank, that of detective-sergeant, must wait a period of 
three years before becoming eligible for promotion to the 
rank of lieutenant. 
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9. Plaintiff is asking this Court to compel the de¬ 
fendants to safeguard his constitutional rights as to due 
process of law and to compel the defendants to adhere 
to the accepted course of procedure now prevailing in the 
Metropolitan Police Department and to accord him a hear¬ 
ing. Plaintiff asks this Court to require the defendants 
to obey the law, that is to say, Section 121, Title 4, Dis¬ 
trict of Columbia Code (1940 Edition). This section pro¬ 
vides: 

“Said Commissioners, in addition to the powers 
vested in them by law, are also hereby authorized and 
empowered to make, modify and enforce under such 
penalties as they may deem necessary all needful 
rules and regulations for the proper government, con¬ 
duct, discipline and good name of said Metropolitan 
Police force * * * provided further that charges pre¬ 
ferred against any member of said police force to the 
trial board or boards hereinafter provided for may be 
altered or amended, in the discretion of such trial 
board or boards, at any time before final action by 
such board or boards, under such regulations as the 
Commissioners may adopt, provided the accused have 
an opportunity to be heard thereon.” (31 Statutes 
819, Chap. 623). 

10. Plaintiff says unto the Court that Section 122, 
Title 4, D. C. Code (1940) provides: 

“The said Commissioners are also hereby author¬ 
ized and empowered to create one or more trial board 
or boards to be composed of such number of persons 
as said Commissioners may appoint thereto, for the 
trial of the officers and members of said police force; 
and said Commissioners are hereby also authorized 
and empowered to make and amend rules of pro¬ 
cedure before such trial board or boards and to change 
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or abolish any such trial board or boards as they may 
deem proper; and the findings of such trial board or 
boards shall be final and conclusive unless appeal in 
writing therefrom is made within five days to the 
Commissioners of the District of Columbia, the hear¬ 
ings on appeal to be submitted either orally or in 
writing, and the decision of the said Commissioners 
thereon shall be final and conclusive.” 

11. Plaintiff says unto the Court that under the ex¬ 
isting practice and the requirements of the D. C. Code, 
he is entitled not only to notice and hearing but is entitled 
to an appeal to the Board of Commissioners of the District 
of Columbia. 

12. Plaintiff says unto the Court that he has been 
guilty of no offense or misconduct which would subject 
him to punishment and discipline at the hands of the 
Metropolitan Police Department or any trial board desig¬ 
nated by law to accord an accused police official of a hear¬ 
ing, as the law contemplates. 

13. Plaintiff says unto the Court that if the order— 
as stated in the public press—is permitted to stand, he 
will suffer further irreparable injury inasmuch as his good 
name and reputation will suffer without being given an 
opportunity to vindicate himself before the public of the 
District of Columbia. 

14. Plaintiff says unto the Court that he has re¬ 
luctantly appealed to this Court to accord him his con¬ 
stitutional and statutory rights and says unto the Court 
that he has urged upon the defendant Kelly to accord him 
a hearing if he has been guilty of any misconduct but 
that the defendant Kelly has stated that the matter “is 
a closed book” and has refused to grant to plaintiff the 
hearing to which he is entitled by law. Plaintiff stated 
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that he was not unmindful that redress in the courts might 
well have the tendency to disturb and disrupt the morale 
of the Metropolitan Police Department and plaintiff made 
every effort to avoid filing this suit and only did so after 
the defendants closed all doors to him and that he then had 
to avail himself of the ordinary process of law to protect 
his rights and to vindicate his good name and the good 
name of his family. 

Wherefore, the Premises Considered, the plaintiff 
prays: 

1. That temporary restraining order issue restrain¬ 
ing the defendants and each of them from putting into 
effect the order—as referred to in the public press—until 
further order of this Court. 

2. That preliminary injunction issue enjoining the 
defendants and each of them from demoting, disciplining, 
or punishing plaintiff until he has been accorded a hear¬ 
ing conforming to due process of law. 

3. That upon final hearing, final and permanent in¬ 
junction issue enjoining the defendants and each of them 
from demoting, punishing or disciplining plaintiff until a 
hearing has been accorded him, which hearing will con¬ 
form to due process of law. 

4. That this Court issue a mandatory injunction 
forcing the defendants and each of them to accord plain¬ 
tiff a hearing as contemplated by law, such hearing to 
conform to due process of law in that he must be informed 
of the accusations against him with the details and par¬ 
ticulars of such accusations, to be permitted to have the 
right of assistance of counsel, to be confronted with his 
accusers and to have the right to summon witnesses in 


6 


his own behalf and to be permitted to cross-examine the 
witnesses appearing against him. 

5. And for such other and further relief as the cir¬ 
cumstances of the case may require and that to the Court 
may seem just and proper. 

Robert J. Maghan, Jr. 

Motion for Temporary Restraining Order. 

Now comes the plaintiff through his counsel and 
moves the Court to issue temporary restraining order in 
the above-entitled cause and calls attention to the affidavit 
annexed hereto and made a part hereof. 

James J. Laughlin 
Attorney for Plaintiff 

Affidavit of Robert J. Maghan, Jr. 

District of Columbia: SS .: 

Robert J. Magham, Jr. being first duly sworn, on oath 
as required by law, deposes and says that he has received 
no official notice of any charges pending against him in 
the Metropolitan Police Department and has received no 
official notice that any disciplinary action has been taken 
against him. 

Affiant says that there appeared in the Washington 
Star Tuesday night, October 26, 1943, the following: 

“The Commissioners announced today that they 
had demoted two detective-sergeants to the rank of 
private ‘for the good of the service.’ The two men 
involved are Robert Maghn, Jr. and William McEwen. 
The Commissioners acted on the recommendation of 
Major Edward J. Kelly, Superintendent of Police. The 
demotions became effective November 1. The Com- 
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missioners and Major Kelly did not discuss details of 
the case, further than to say that the two detectives 
had engaged in conduct unbecoming to officers in a 
cafe. The actions of the men have been under inves¬ 
tigation for some time, it was said. 

“The demotions mean a loss of $600. a year in 
compensation to each man.” 

Affiant says unto the Court that he is entitled to no¬ 
tice and hearing and that this has not been accorded him. 

Affiant says further that the action of the defendants, 
if permitted to stand, will work an irreparable injury to 
him. 

Robert J. Maghan, Jr. 

Answer. 

1. These defendants deny that plaintiff is an em¬ 
ployee of the District of Columbia, and say that plaintiff 
is an officer of the Metropolitan Police Department of the 
District of Columbia; they admit the remaining allega¬ 
tions of paragraph one of the complaint. 

2, 3, 4, 6, and 10. These defendants admit the allega¬ 
tions of paragraphs two, three, four, and six of the com¬ 
plaint; they admit that the quotation from the District of 
Columbia Code set forth in paragraph ten of the complaint 
is substantially correct, but for greater certainty refer to 
the District of Columbia Code. 

5. These defendants deny that plaintiff now holds 
the rank of Detective-Sergeant; they admit the remaining 
allegations of paragraph five of the complaint. 

Further answering the allegations of paragraph five 
of the complaint these defendants say that the plaintiff 
now holds, and continuously since his appointment to the 
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Metropolitan Police Department of the District of Colum¬ 
bia has held the rank of Private, Metropolitan Police De¬ 
partment, D. C., and that plaintiff’s appointment to the 
duties of Detective-Sergeant was made in accordance with 
the provisions of the Act approved February 28, 1901 (31 
Stat. 820, Sec. 3; Sec 4-110, D. C. Code of 1940), and in 
accordance with the provisions of Chapter XXII of the 
Rules and Regulations for the Government of the Metro¬ 
politan Police Force of the District of Columbia, which 
said regulations were duly made, adopted and issued by 
the Commissioners of the District of Columbia, Sections 
1, 2, and 11 of which provide as follows: 

“Section 1. There shall be assigned to the de¬ 
tective bureau for special service in the prevention 
and detection of crime such number of privates as 
may be directed by the major and superintendent of 
police and authorized by law, and privates so as¬ 
signed shall, upon approval by the Commissioners of 
the District of Columbia, receive such additional com¬ 
pensation as may be provided by law for privates so 
assigned, and during the period of such assignment 
shall be designated as detective sergeants, and in all 
matters relating to their duties in connection with 
such assignment shall be obeyed and respected as 
sergeants. 

“Section 2. Assignments to the detective bureau 
of privates for special service in the prevention and 
detection of crime shall be made on the recommenda¬ 
tion of the major and superintendent and approval 
of the Commissioners of the District of Columbia, and 
may, without formal hearing, be relieved of such as¬ 
signment upon recommendation of the major and su¬ 
perintendent and approval of the Commissioners of 
the District of Columbia. 

******* 



“Section 11. The duration of an officer’s assign¬ 
ment to the detective bureau shall be dependent upon 

the quality of such officer’s work while so assigned.” 

7. Defendants admit that a statement substantially 
as alleged appeared in the newspapers, but deny that the 
statement which appeared in the public press is an exact 
quotation of the official order assigning the plaintiff to 
duty as a private in the Metropolitan Police Department. 

8. Defendants admit that at the present time plain¬ 
tiff is eligible to take the examination for promotion to 
the rank of Lieutenant, but deny that plaintiff has in fact 
established his eligibility for promotion to the rank of 
Lieutenant; and admit that assignment of plaintiff to the 
duties of Private will cause reduction of plaintiff’s com¬ 
pensation to the extent of $600 per year; and admit that 
if plaintiff is again assigned to the duties of Detective- 
Sergeant plaintiff must serve continuously as such at least 
three years before again becoming eligible to take the ex¬ 
amination for promotion to the rank of Lieutenant; de¬ 
fendants deny the remaining allegations of paragraph 
eight of the complaint. 

9. Defendants admit that the quotation from the pro¬ 
visions of Title 4 of the District of Columbia Code of 1940 
is substantially correct, but for greater certainty refer to 
the District of Columbia Code. Defendants deny the re¬ 
maining allegations of paragraph nine of the complaint. 

11. These defendants deny the allegations of para¬ 
graph eleven of the complaint. 

12. These defendants deny that the law contemplates 
a hearing as a condition precedent to the transfer of offi¬ 
cers from the duties of detective-sergeant to other duties 
in the Metropolitan Police Department. 
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13. These defendants deny the allegations of para¬ 
graph thirteen of the complaint. 

14. These defendants are without knowledge or in¬ 
formation sufficient to form a belief as to the motives 
which impelled plaintiff to institute this cause; defend¬ 
ants deny the remaining allegations of paragraph four¬ 
teen of the complaint. 

Richmond B. Keech, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel, 
D. C., 

District Building. 

Attorneys for defendants, 

Temporary Restraining Order. 

Upon application of the plaintiff and after consider¬ 
ing the complaint filed herein with affidavit of the plain¬ 
tiff and the Court being of the opinion that plaintiff will 
suffer irreparable injury if restraining order be not 
granted in that he will be deprived of his constitutional 
rights and the protection afforded him by the provisions 
of the District of Columbia Code and the Court being fur¬ 
ther of the opinion that if restraining order be not issued 
and the order which is alleged by the plaintiff to be un¬ 
lawful is permitted to be carried into effect serious in¬ 
jury will result to the plaintiff and it further appearing 
to the Court that proper notice has been given to the de¬ 
fendants, as contemplated by Rule 65 of the Rules of Civil 
Procedure, it is by the Court this 29th day of October, 
1943, 

Ordered that the Board of Commissioners of the Dis¬ 
trict of Columbia, John Russell Young and Edward J. 
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Kelly be and they are hereby restrained from carrying into 
effect the order of the Board of Commissioners, D. C., dated 
October 25, 1943, reading as follows: 

“Ordered: that effective on and after November 
1, 1943, Robert J. Maghan, Jr., is relieved of assign¬ 
ment to duty in the prevention and detection of crime 
in the Detective Bureau and additional compensation 
of six hundred dollars per annum is discontinued. 

“By Order of the Board of Commissioners, D. C., 
(Signed) J. M. Thornette 

Secretary to the Board of 
Commissioners.” 

Provided, that plaintiff first give security in the sum 
of $300.00 for the payment of such costs and damages as 
may be incurred or suffered by any party who is found 
to have been wrongfully enjoined or restrained, such bond 
to be approved by the Court or by the clerk of the Court; 

It Is Further Ordered that this order expire on Novem¬ 
ber 8, 1943, unless within such time the order for good 
cause shown is extended by order of the Court; 

It Is Further Ordered that the plaintiff’s request for 
a preliminary injunction be set down for hearing on 
November 2, 1943 at 10 O’Clock, A. M. 

(Signed) F. Dickinson Letts 
Justice. 

Memorandum. 

The Court can understand why the plaintiff in this 
case, when he read that newspaper article, was chagrined 
and humiliated; and the Court, of course as a citizen, hopes 
that the fact that he brought this action which he had a 
right to bring—he brought it, as far as I know, in good 
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faith—will not be held against him in the Police Depart¬ 
ment. But the Court is clear that the Court has no power 
—the Court would be usurping the power—to grant a pre¬ 
liminary injunction in the face of the uncontradicted state¬ 
ment that the plaintiff was a sergeant simply by virtue 
of the special provisions of the statute providing that the 
privates may be appointed to do this duty for criminal 
prevention as detective sergeants and that there has been 
no promotion in this case to sergeant under the provisions 
of the Civil Service. Of course, the bill does not state that, 
but the answer does, and in argument counsel for plain¬ 
tiff does not deny plaintiff had such appointment. The 
Court thinks he has no right to enjoin the action of the 
Commissioners. 

An order will be signed to that effect. 

T. Alan Goldsborough 
Justice 

Order Dissolving Temporary Restraining Order and 
Denying Motion for Preliminary Injunction. 

This cause coming on to be heard on motion for pre¬ 
liminary injunction, and upon consideration of the com¬ 
plaint and accompanying affidavit of the plaintiff, and 
the answer of the defendants, and after argument of coun¬ 
sel, and it appearing to the Court that the plaintiff holds 
the rank of Sergeant, Metropolitan Police Department, 
simply by virtue of the special provisions of the Act of 
Congress approved February 28, 1901, (Sec. 4-110, D. C. 
Code, 1940), which provides that privates of the Metro¬ 
politan Police Department may be detailed to perform spe¬ 
cial services in the detection and prevention of crime, and 
it appearing to the Court that the plaintiff has not been 
promoted to the rank of Sergeant in accordance with the 
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provisions of applicable Civil Service regulations, it is, 
by the Court, this _day of November, 1943 

Ordered, that the temporary restraining order issued 
herein on the 30th day of October, 1943, be, and the same 
is hereby dissolved; and it is 

Further Ordered that the motion for preliminary in¬ 
junction be and the same is hereby denied. 

T. Alan Goldsborough 
Justice 

Motion for Summary Judgment. 

The defendants move the Court for a summary judg¬ 
ment in their favor in the above entitled cause. 

Richmond B. Keech, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel, 

D. C., 

District Building, 

Attorneys for defendants. 

District of Columbia, SS : 

Harvey C. Callahan, being first duly sworn on oath 
deposes and says that he is, and since November 1, 1941, 
has been Inspector and Assistant Superintendent, Metro¬ 
politan Police Department of the District of Columbia; 
that he became a member of the Metropolitan Police De¬ 
partment on May 26,1920; that he is in charge of personnel 
and personnel records of the Metropolitan Police Depart¬ 
ment; that he has personal knowledge of the personnel 
practices and methods followed by said Department dur¬ 
ing the years 1920 to date of execution of this affidavit; 
that he has had occasion to study, and is familiar with, the 






personnel practices and methods followed by said Depart¬ 
ment during the period prior to the date of his appoint¬ 
ment to the Metropolitan Police Department; 

“That since the enactment of the Act of Congress ap¬ 
proved February 28, 1901, (Sec. 4-110, D. C. Code, 1940) 
assignments of privates, Metropolitan Police Department, 
to and from special duty in the detection and prevention 
of crime have been made entirely in the discretion of the 
Commissioners of the District of Columbia, in accordance 
with said Act approved February 28, 1901; 

Affiant further avers that privates, Metropolitan Po¬ 
lice Department, who have been assigned to special duty 
in the detection and prevention of crime under the pro¬ 
visions of the Act approved February 28, 1901, hold the 
rank of sergeant, Metropolitan Police Department, as pro¬ 
vided by said Act only during the period of such special 
service in the detection and prevention of crime, and only 
to the extent necessary for the proper performance of such 
special duty and that upon transfer from such special duty 
to other duty in said Department, such members of said 
Department revert to their permanent ranks of privates 
in the said Department; 

Affiant further avers that promotion to the permanent 
rank of sergeant, Metropolitan Police Department, D. C., 
can be obtained only by passing the examination for such 
promotion provided by the United States Civil Service 
Commission, and appointment from the eligible rolls of 
said Civil Service Commission by the Commissioners of 
the District of Columbia, all in accordance with the pro¬ 
visions of the Act approved February 28, 1901, as amended 
(Sec. 4-103, D. C. Code, 1940); 

Affiant further avers that he has examined the per¬ 
sonnel record of plaintiff, Robert J. Maghan, Jr., in the 
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Metropolitan Police Department; that said Robert J. 
Maghan, Jr., is carried on the rolls of said Department in 
the permanent rank of Private; that according to said rec¬ 
ords plaintiff, Robert J. Maghan, Jr., has not passed the 
Civil Service examination for promotion to permanent rank 
above the rank of Private, Metropolitan Police Depart¬ 
ment, and affiant avers that before the plaintiff, Robert 
J. Maghan, Jr., can be appointed to permanent rank above 
the rank of Private, in said Department, it will be neces¬ 
sary for said Robert J. Maghan, Jr., to pass the Civil Ser¬ 
vice examination for such promotion.” 

Harvey G. Callahan 

Opposition to Motion for Summary Judgment. 

Now comes the plaintiff through his counsel and op¬ 
poses the motion for summary judgment filed by the de¬ 
fendants says unto the court that there is a genuine issue 
of fact which can only be determined upon full hearing 
on the merits and calls attention to the affidavit filed 
herein and made a part hereof. 

James J. Laughlin 

National Press Building 
Counsel for Plaintiff. 

Affidavit of Robert J. Maghan, Jr. 

District Of Columbia SS : 

Robert J. Maghan, Jr., being first duly sworn on oath 
as required by law says unto the court that he is the plain¬ 
tiff in the above entitled cause wherein the Board of Com¬ 
missioners of the District of Columbia, John Russell Young 
and Edward J. Kelly are named defendants. 

Affiant says that he has served more than four years 
in the Police Department with the rank of sergeant and 
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his promotion to the rank of sergeant and his present oc¬ 
cupancy and possession of that rank is recognized by the 
United States Civil Service Commission as a sergeant 
without qualification or limitation. 

Specifically answering the allegations contained in 
paragraphs 2, 3, 4 and 5 of the affidavit signed by Harvey 
G. Callahan, affiant says that the United States Civil Serv¬ 
ice Commission recognizes no distinction in the status 
of affiant as sergeant as compared with the tenure or 
status of a sergeant who acquired that rank by virtue of 
the ordinary civil service examination. Affiant says that 
under prevailing Civil Service regulations, a police offi¬ 
cer who has been promoted to detective-sergeant by vir¬ 
tue of the quality of his work, may, after serving three 
years as detective-sergeant, take the Civil Service exami¬ 
nation for the rank of lieutenant providing he has com¬ 
pleted nine full years of service with the Metropolitan 
Police Department. 

Affiant says that in Section 11, Chapter 22 of the 
“Manual containing the Rules and Regulations of the Po¬ 
lice Department of the District of Columbia” Approved by 
Commissioners, District of Columbia on December 29, 
1936, effective on and after April 1, 1937, provides: 

“The duration of an officer’s assignment to the 
detective bureau shall be dependent upon the quality 
of such officer’s work while so assigned.” 

Affiant says that he cannot be demoted to the rank 
of private without notice and an opportunity to be heard 
and this embodies a specification of the charges against 
him with the opportunity to confront his accusers, to cross- 
examine the witnesses appearing against him, and to offer 
testimonv in his own behalf. 
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Affiant says that insofar as the Civil Service Regula¬ 
tions of the United States are concerned, he is recognized 
as a sergeant without qualification or limitation and is 
now eligible for advancement to the rank of lieutenant, 
conditioned upon the successful passing of the Civil Serv¬ 
ice examination. Affiant says unto the court that if the 
purported demotion order of the Commissioners is ordered 
into effect and if the defendants are permitted to discipline 
and demote him without notice or hearing, he will suffer 
irreparable injury in that he is now eligible for advance¬ 
ment to the rank of lieutenant contingent upon the pass¬ 
ing of the necessary Civil Service examination, whereas 
if said demotion order is put into effect and he is reduced 
to the rank of private—without notice and hearing—he 
must, after again acquiring the rank of sergeant, wait 
three years before he can compete for the rank of lieuten¬ 
ant. 

Robert J. Maghan, Jr. 

Motion in Arrest of Judgment. 

Now comes the plaintiff through his counsel and 
moves that judgment in the above cause be arrested for 
the following reasons: 

The court has failed to pass upon the constitu¬ 
tional matters involved. 

The finding of the court is contrary to the evi¬ 
dence. 

No findings of fact nor conclusions of law have 
been submitted to the court. 

And for other reasons that will be brought to the 
attention of the Court when this motion is argued. 

James J. Laughlin 
National Press Bldg. 

Counsel for Plaintiff. 
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Order. 

This cause came on to be heard on the 10th day of 
November, 1943, on motion of defendants for a summary 
judgment pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, and the court having considered the plead¬ 
ings in the action, the affidavit of Harvey G. Callahan, 
Inspector and Assistant Superintendent, Metropolitan Po¬ 
lice Department of the District of Columbia, in support 
of the motion, and the affidavit of plaintiff, Robert J. Mag- 
han, Jr., in opposition thereto; having heard oral argu¬ 
ment; having found that there is no genuine issue as to 
any material fact and no controversial question of fact 
to be submitted to the trial court; and having concluded 
that defendants are entitled to judgment as a matter of 
law. 

It is hereby Ordered, Adjudged and Decreed that the 
action be and it is hereby dismissed on the merits, that 
defendants have and recover from plaintiff their costs in 
the action, and that defendants have execution therefor. 

(Signed November 15, 1943) 

Jennings Bailey 
Justice 

Seen: 

James J. Laughlin (s) 

Attorney for Plaintiff. 

Chester H. Gray (s) 

Attorney for Defendants. 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

The facts as stated in appellant’s brief are substantially 
correct with one, but one very important, exception. Appel¬ 
lant in his brief states that he “was advanced to the rank of 
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detective-sergeant” and was later “demoted to the rank of 
private.” These statements are in error. There is no such 
rank in the Police Force as detective-sergeant. Paragraph 3 
of the Act of Congress of June 8,1906, 34 Stat. 221, Sec. 4-106, 
D. C. Code 1940, sets up the various ranks in the Police De¬ 
partment as follows: 

“PAR. 3. The said Metropolitan police force 
shall consist of one major and superintendent, who 
shall continue to be invested with such powers and 
charged with such duties as is provided by existing 
law; and also of one assistant superintendent with the 
rank of inspector; four surgeons for the police and 
fire departments; three inspectors; ten captains; 
twelve lieutenants, one of whom shall be harbor mas¬ 
ter; and such number of sergeants; and privates of 
class three; privates of class two; privates of class 
one; mounted inspectors, captains, lieutenants, ser¬ 
geants, and privates on horses and bicycles, and such . 
others as said Commissioners may deem necessary 
within the appropriations made by Congress: * * 

In the Budget of the United States Government for the 
fiscal year ending June 30, 1944, transmitted to the Congress 
by the President of the United States pursuant to law, provi¬ 
sion is made (p. 759) for the salaries in the Metropolitan 
police force of 65 sergeants, 100 privates class 1, 182 privates 
class II, 263 privates class III, 69 privates class IV, 47 privates 
class V and 996 privates class..VI, 1 and additional compensation 
of S600 per annum for 70 privates detailed for special service 
in the prevention and detection of crime. It will thus be 
seen that in making appropriations, the distinction is carefully 
preserved between the position of sergeant in the police force, 
to which one may be promoted only in accordance with the 
Civil Service Act and regulations, and the position of a private 


1 Congress increased the estimated appropriations to provide for the salaried 
of 25 more privates than were specified in the Budget. District of Cohimbi« 
Appropriation Act, 1944, approved July 1, 1943._Stats.__ ;! 
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assigned to special service in the prevention and detection of 
crime. 

It appears from section 1 of Chapter 22 of the Rules and 
Regulations for the Government of the Metropolitan Police 
Force of the District of Columbia (appellant’s brief p. 7), 
that the term “detective sergeant” is simply the designation 
applied to a private on the force who is detailed to special 
duty in the detection and prevention of crime in accordance 
with section 3 of the Act of February 28, 1901, 31 Stat. 820,. 
Sec. 4-110 D. C. Code 1940, which reads as follows: 

“SEC. 3. That the Commissioners of the District 
of Columbia are hereby authorized to detail from time 
to time from the privates of the police force such 
number of privates as may in their judgment be 
necessary for special service in the detection and pre¬ 
vention of crime, and while serving in such capacity 
they shall have the rank of sergeants in the force.” 

Therefore, appellant, when no longer detailed to special serv¬ 
ice was not demoted to the rank of private, since that, at all 
times, had been his rank. He was merely assigned to different 
duties. 

SUMMARY OF ARGUMENT 

In the absence of statute to the contrary, any employee of the 
United States Government or the District of Columbia Govern¬ 
ment may be summarily assigned to other duties, demoted or 
dismissed. He acquires, under the Constitution, no vested right 
to his position. Whatever rights he has are dependent upon 
statute. There is no statute which prevents the Commissioners of 
the District, without notice or hearing, from relieving a private 
in the police force from his assignment to special service in the 
detection and prevention of crime. He may be summarily re¬ 
moved from this assignment Appellant has been a private ever 
since he entered the police force. He has never been promoted 
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to the rank of sergeant in accordance with the Civil Service Act 
and regulations. He was merely entitled to that rank while de¬ 
tailed to special service in the detection and prevention of crime. 
When his detail was changed, he lost his temporary rank. 

There is no issue of fact in this case. The only issue is one of 
law, which was properly disposed of on motion for summary 
judgment. 

Rule 52 (a) of the Federal Rules of Civil Procedure requires 
findings of fact and conclusions of law only in “actions tried upon 
the facts without a jury * * * and in granting or refusing inter- 
locutory injunctions.” The sole question before this court is 
'whether the motion for summary judgment was properly 
granted.. There was no trial upon the facts. Even if there had 
been a trial, this court has power to waive the failure to make 
findings of fact and conclusions of law, since there are no facts 
in dispute and a single issue of law is presented. 

ARGUMENT 

I 

Appellant was not denied due process of law 

Appellant contends that, before a member of the police force 
can be disciplined, punished or demoted, he is, under the Con¬ 
stitution and existing statutes and regulations, entitled to 
notice and hearing in accordance with the due process clause 
of the constitution. But it is well settled that, under the 
constitution, an employee of the Government of the United 
States or of the District of Columbia does not acquire a 
vested right to his office of which he cannot be deprived with¬ 
out notice and hearing. 

In the case of Ecklofj v. District of Columbia, 135 U. S. 240, 
the question presented was the right of the Commissioners 
summarily to dismiss a lieutenant in the Police Department 
without charges, notice or hearing. (This case arose prior to 
the statute hereinafter referred to which prohibits the dis¬ 
missal of a member of the police force except as the result of 
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trial board action). The court, in sustaining the power sum¬ 
marily to dismiss, said: 

“The power to remove is a power without limita¬ 
tion. The power is granted in general terms, as well 
as the authority to adopt such provisions as may be 
necessary to carry it into execution * * *, and in the 
absence of rules and regulations directing a different 
procedure, its act of summary dismissal cannot be 
challenged.” 

In the case of Shurtlefi v. United States, 189 U.,S. 311. the 
court said: 

“The right of removal would exist if the statute had 
not contained a word upon the subject. It does not 
exist by virtue of the grant, but it inheres in the right 
to appoint, unless limited by constitution or statute. 

It requires plain language to take it away.” 

In the case of Rudolph v. U. S. ex rel Gillott, 37 App. 
D. C. 455, the appellant had filed a petition for a writ of 
mandamus to compel the Commissioners of the District of 
Columbia to grant him an oral hearing on an appeal to them 
from an order of the trial board dismissing him from the police 
force. In holding the writ should have been denied, this 
court said: 

“The rule is well settled that a general power of ap¬ 
pointment to an executive office or employment car¬ 
ries with it the implied power to discharge the ap¬ 
pointee without notice or hearing. Any restriction 
upon the power must be created by positive provi¬ 
sions of the law. 2 Dill. Mun. Corp. sec. 473; Shurt- 
leff v. United States, 189 U. S. 311-315, 47 L. ed. 
828-831, 23 Sup. Ct. Rep. 535.” 

In the case of Griffith v. Rudolph, 54 App. D. C. 350, 298 
F. 672, a Superintendent of Insurance of the District of Colum- 
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bia had been removed from office. without charges being filed 
against him or an opportunity afforded him to be heard. He 
contended that the effect of the Act of Congress providing for 
the retirement of employees in the Classified Civil Service of 
the United States, which was by its terms made applicable to 
employees of the Municipal Government of the District, was 
to bring the employees of the District within the protection 
of the United States Civil Service Act. This court held the 
contrary, and said: 

“In the absence of special provision to the contrary, 
the power of removal from office is incident to the 
power of appointment.” 

The power of the Commissioners to discipline members of 
the police force of the District of Columbia is set forth in 
paragraph 4 of the Act of June 8, 1906, 34 Stat. 221, Sec. 4-121 
D. C. Code 1940, as follows 

“PAR. 4. Said Commissioners, in addition to the 
powers vested in them by law, are also hereby author¬ 
ized and empowered to make, modify, and enforce, 
under such penalties as they may deem necessary, all 
needful rules and regulations for the proper govern¬ 
ment, conduct, discipline, and good name of said 
Metropolitan police force; and said Commissioners 
are hereby authorized and empowered to fine, suspend 
with or without pay, and dismiss any officer or mem¬ 
ber of said police force for any offense against the 
laws of the United States or the laws and ordinances 
or regulations of the District of Columbia, whether 
before or after conviction thereof in any court or 
courts, and for misconduct in office, or for any 
breaches or violation of the rules and regulations 
made by said Commissioners for the government, 
conduct, discipline, and good name of said police 
force: Provided, That no person shall be removed 
from said police force except upon written charges 
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preferred against him in the name of the major and 
superintendent of said police force to the trial board 
or boards hereinafter provided for and after an op¬ 
portunity shall have been afforded him of being heard 
in his defense; but no person so removed shall be re¬ 
appointed to any office in said police force: * * 

It will thus be seen that the Commissioners have power 
summarily to punish and discipline any member of the police 
force, with one exception,—they cannot dismiss a member 
without action by the trial board. Appellant has not been dis¬ 
missed. His assignment of duties has merely been changed. 
The power of the Commissioners to assign members of the 
police force to duty will be found in paragraph 2 of the said 
Act of 1906, as amended by the Act of December 5, 1919, 41 
Stat. 363, Sec. 4-103 D. C. Code 1940, which reads as follows: 

“PAR. 2. The commissioners of said District shall 
appoint to office, assign to such duty or duties as they 
may prescribe, and promote all officers and members 
of said Metropolitan police force: Provided, That all 
officers, members, and civilian employees of the force, 
except the major and superintendent, the assistant 
superintendents, and the inspectors, shall hereafter 
be appointed and promoted in accordance with the 
provisions of an act entitled ‘An Act to regulate and 
improve the civil service of the United States/ ap¬ 
proved January 16, 1S83, as amended, and the rules 
and regulations made in pursuance thereof, in the 
same manner as members of the classified civil service 
of the United States: Provided further, That here¬ 
after the assistant superintendents and inspectors 
ghall be selected from among the captains of the 
force and shall be returned to the rank of captain 
when the commissioners so determine: Provided 
further, That privates of class 1, if found efficient, 
shall serve one year on probation, privates of class 2 
‘ shall serve two years subsequent to service in class 1, 
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and privates of class 3 shall include all those privates 
who have served efficiently three or more years.” 

It will be noted that, while this statute provides that mem¬ 
bers of the police force shall be appointed and promoted in 
accordance with the Civil Service Act and regulations, noth¬ 
ing is said about demotion and it would therefore seem that 
the Commissioners have the plenary power to demote a mem¬ 
ber of the police force. Even if it could be held that a police¬ 
man who has been promoted in accordance with the Civil 
Service Act could only be demoted in accordance with the 
same Act, such holding would have no effect upon this case 
since appellant has never been promoted in accordance with 
the Civil Service Act. 

In the affidavit of Harvey C. Callahan, Inspector and As¬ 
sistant Superintendent of the Metropolitan Police Depart¬ 
ment of the District (appellant’s Appendix p. 13-13), it is 
said: 


“Affiant further avers that he has examined the 
personnel record of plaintiff, Robert J. Maghan, Jr., 
in the Metropolitan Police Department; that said 
Robert J. Maghan, Jr., is carried on the rolls of said 
Department in the permanent rank of Private; that 
according to said records plaintiff, Robert J. Maghan, 

Jr., has not passed the Civil Service examination for 
promotion to permanent rank above the rank of Priv¬ 
ate, Metropolitan Police Department, and affiant 
avers that before the plaintiff, Robert J. Maghan, Jr., 
can be appointed to permanent rank above the rank 
of Private, in said Department, it will be necessary 
for said Robert J. Maghan, Jr., to pass the Civil Serv- 
ive examination for such promotion.” 

Appellant has never had any permanent rank except as a 
private and consequently has not been demoted. His duties 
merely have been changed, which the Commissioners have 
full authority to do. Appellant, however, attempts to derive 
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comfort from Section 11 of Chapter 22 of the Rules and 
Regulations of the Goverment of the Metropolitan Police 
Force of the District of Columbia, which reads as follows: 

“Sec. 11. The duration of an officer’s assignment 
to the detective bureau shall be dependent upon the 
quality of such officer’s work while so assigned.” 

It is obvious that this regulation was not intended to give to 
the officer any vested right in the assignment. It was no more 
than a declaration of policy as to when the officer should be 
relieved of this assignment. If any doubt exists as to the 
proper interpretation to be placed upon that regulation, it is 
removed by a reading of Section 2 of the same chapter of the 
Rules and Regulations (appellant’s brief p. 7) which provides 
that a private assigned to special service “may, without formal 
hearing, be relieved of such assignment upon recommendation 
of the major and superintendent and approval of the Commis¬ 
sioners of the District of Columbia.” It is clear, we submit, 
that neither under the Constitution, nor under any law or 
regulation, is appellant entitled to notice and hearing before 
being relieved of his assignment to special duty in the preven¬ 
tion and detection of crime. Most certainly his right to notice 
and hearing is not so clear and indisputable as to entitle him 
to a writ of mandamus or an order in the nature of a writ of 
mandamus. 

Hammond v. Hull, __ U. S. App. E>, C_, 131 F. (2) 

23 

U. S. ex rel Corbin v. Doyle, 68 App. D. C. 100, 93 
F. (2) 646 

U. S. ex rel White v. Coe, 68 App. D. C. 218, 95 F. 

(2) 347 

It is well settled that the principles governing the granting 
of an injunction against public officers are the same as those 
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governing the issuance of writs of mandamus or orders in the 
nature thereof. 

U. S. ex rel Riverside Oil Co. v. Hitchcock, 190 U. S. 

316 

Moore v. Heany, 34 App. D. C. 31 

McKensie v. Fisher, 40 App. D. C. 74 

U. S. ex rel American Silver Producers Ass’n v. Mel¬ 
lon, 59 App. D. C. 24, 32 F. (2) 415 

Laughlin v. Cummings, 70 App. D. C. 192, 105 F. (2) 

71 . 

Brunswick v. Elliott, 70 App. D. C. 45, 103 F. (2) 746 

II 

A summary judgment was properly granted 

Appellant contends that the District Court should have per¬ 
mitted the matter to proceed to a hearing on the merits. But 
there was no issue of material fact. The only issue here is 
one of law and that was properly disposed of on motion for 
summary judgment. 

Reynolds v. Needle, _U. S. App. D. C. — 132 F. 

(2) 161 

III 

The court below was not required to make findings of fact and 
conclusions of law in granting summary judgment 

Appellant insists this case should be reversed because the 
court below, in granting a summary judgment in favor of ap¬ 
pellees, failed to make findings of fact and conclusions of 
law. Rule 52(a) of the Federal Rules of Civil Procedure only 
requires findings of fact “in all actions tried upon the facts 
without a jury * * * and in granting or refusing interlocutory 
injunctions.”. 
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In the case of Thompson v. Peyser, 73 App. D. C. 155, 160, 
118 F. (2) 369, it was contended that the court below should 
have made findings of fact and conclusions of law in sustaining 
a motion to dismiss. In holding no findings were necessary, 
this court said: 

“This case was not tried upon the facts. The facts 
were admitted by the motion to dismiss. Obviously 
there need be no fact findings where facts are not in 
issue. The only issues determined by the trial court 
were questions of law and these adequately disposed 
of the case.” 

And in Lucking v. Delano, 74 App. D. C. 134, 135, 122 F. 
(2) 21, a similar holding was made, this court saying: 

“The motion to dismiss admitted, for the purposes 
of the motion, all facts well pleaded. Rule 52(a) 
of the Federal Rules of Civil Procedure, 28 U. S. C. A. 
following Section 723(c), has no application to the 
present case as that rule relates to actions tried upon 
the facts without a jury. This case was not tried 
upon the facts, but was tried upon questions of law 
arising upon the motion to dismiss.” 

What was there said applies equally to the granting of a 
summary judgment, for, as was said in the case of Prudential 
Insurance Co. v. Goldstein, 43 F. Supp. 767,— 

“A proceeding for summary judgment cannot be 
regarded as a trial. As a matter of fact if there is a 
triable issue there can be no summary judgment and 
the parties are relegated to a trial of the action.” 

The authorities are uniform, so far as we have been able 
to find, in holding that findings of fact and conclusions of law 
are not required in the granting of a summary judgment. 
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Prudential Insurance Co. v. Goldsteiii, supra 
United States Trust Co. v. Sears, 29 F. Supp. 643 
Somers Coal Co. v. United States, 2 F. R. D. 532, and 
cases cited 

Even in the case of Penn-Ken Oil & Gas Corp. v. Warfield 
Natural Gas Co., 2 F. R. D. 355, relied upon by appellant, the 
court said: 

“In my opinion Rule 52 applies to a case upon final 
hearing and submission. The ruling here is not made 
on the case upon final submission on the law and 
facts. The ruling here is on the defendant’s motion 
for summary judgment.” 

The case of Mayo v. Lakeland Highlands Canning Co., 309 
U. S. 310, has no bearing upon this case. The court was there 
referring to the necessity of findings when a court grants or 
denies a preliminary injunction. Such findings are specifically 
required by the rule. 

It is unnecessary to determine whether the memorandum 
filed by Judge Goldsborough (appellant’s appendix p. 11) 
denying a preliminary injunction was a sufficient compliance 
with the rule, since no appeal was taken from that action of 
the court. This appeal is from the order of the court below 
granting a summary judgment. Even assuming, for the sake 
of argument, that the court below should have made findings 
of fact and conclusions of law, its failure to do so is not juris¬ 
dictional and “in cases where the record is so clear that the 
(appellate) court does not need the aid of findings it may 
waive such a defect on the ground that the error is not sub¬ 
stantial in the particular case.” Hurwitz v. Hurwitz, _U. S. 

App. D. C. — 136 F. (2) 796. 

In this case the facts are not in dispute and only a single 
issue of law is presented. 
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CONCLUSION 

It is respectfully submitted that the judgment of the court 
below was right and should be affirmed. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
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